THE CONSENT REQUIREMENT
IN HUMAN RIGHTS AT SEA ARBITRATION

PROF. EMMANUEL GAILLARD
H e a d o f S h e a rma n & S te rlin g ’s Inte rna tiona l Arb itra t ion P ra c tice
Vis itin g P rofe s s o r o f L a w, Ya le L a w S c h ool, H a rv a rd La w S c h o o l

Arbitration as a Means of Effective Remedy for Human Rights Abuses
9 July 2020

Introductory remarks

2

I.

Consent in international arbitration

II.

Consent to arbitrate human rights at sea disputes

Introductory remarks
I.
A.

3

Consent in international arbitration
Consent is the cornerstone of international arbitration

“One of the most fundamental principles of international arbitration, constantly
reaffirmed by courts and scholars is that arbitration is a creature of contract, based
on the parties' agreement. Consent has always been presented as a kind of dogma,
the foundation of any arbitration, which entails consequences throughout the
process”.
Bernard Hanotiau, Consent to Arbitration: Do We Share a Common Vision?, 27(4) Arbitration International
(2011), p. 539
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“Consent of the parties is the cornerstone of the jurisdiction of the Centre. Consent
to jurisdiction must be in writing and once given cannot be withdrawn unilaterally
(Article 25(1))”.
Report of the Executive Directors on the ICSID Convention,
International Bank for Reconstruction and Development, 18 March 1965, ¶ 23
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1.

Degree of certainty required of the parties’ consent

“[W]here the parties have evinced a clear intention to settle any dispute by
arbitration, the court should give effect to such intention, even if certain aspects of
the agreement may be ambiguous, inconsistent, incomplete or lacking in certain
particulars […], so long as the arbitration can be carried out without prejudice to the
rights of either party and so long as giving effect to such intention does not result in
an arbitration that is not within the contemplation of either party. This approach is
similar to the ‘principle of effective interpretation’ in international arbitration law”
[citation to Fouchard Gaillard Goldman on International Commercial Arbitration,
1999]
Singapore Court of Appeal, 2 June 2009, [2009] SGCA 24, Insigma Technology Co Ltd v. Alstom Technology
Ltd.
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2.

Evidence of consent

“Consent to arbitration has been found in a variety of situations, including when the
parties (i) participated in the negotiation of the contract, (ii) participated in the
performance of the contract, (iii) participated in both the negotiation and
performance of the contract, (iv) had knowledge of the arbitration agreement, or (v)
participated in the arbitral proceedings without raising any objection to the arbitral
tribunal’s jurisdiction”.
The UNCITRAL Secretariat Guide on the New York Convention, Emmanuel Gaillard and George A. Bermann
(eds.) (2017), p. 50
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3.

“In writing” requirement

www.newyorkconvention1958.org
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4.

Dissociated consent

 Consent, or acceptance of an offer, to arbitrate not found in the same instrument
giving rise to the underlying commercial or investment relationship.
 The example of investment arbitration.
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While investor-State contracts (e.g., concessions, leases, investment agreements) often
contain arbitration clauses, an investor may invest in a State without entering into a
contract with the State (e.g., purchases of shares).



Nevertheless, investors can initiate arbitration against States on the basis of international
(i.e., inter-State) investment agreements, pursuant to which each contracting State makes
a unilateral and unconditional offer to arbitrate. Consent to arbitrate is perfected when the
investor accepts the offer found in the Treaty by issuing a request for arbitration.

5.

Forced consent

“Aside from the (theoretical) case of a famous athlete who, due to this notoriety,
would be in a position to dictate his requirements to the international federation in
charge of the sport concerned, experience has shown that, by and large, athletes will
often not have the bargaining power required and would therefore have to submit to
the federation’s requirements, whether they like it or not. Accordingly, any athlete
wishing to participate in organised competition under the control of a sports
federation whose rules provide for recourse to arbitration will not have any choice
but to accept the arbitral clause, in particular by subscribing to the articles of
association of the sports federation in question in which the arbitration clause was
inserted, all the more so if the athlete in question is a professional athlete”.
Swiss Federal Tribunal, Guillermo Cañas v. ATP Tour, 22 March 2007, ¶ 4.3.2.2 (as quoted in English in
A. Rigozzi & F. Robert-Tissot, “Consent” in Sports Arbitration: Its Multiple Aspects, (41) ASA Special Series,
2015, p. 60)
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6.

Mandatory arbitration

 “Any dispute arising out of facts, acts or contracts related to maritime trade or
navigation, including those relating to marine insurance, shall be submitted to
arbitration”.
Article 1203 of the Chilean Commercial Code

 “Disputes between insurers and service providers shall be resolved by an arbitral
tribunal. The competent arbitral tribunal shall be that of the canton of which the
tariff is applied or that of the canton in which the service provider is permanently
established”.
Article 89 of the Swiss Federal Health Insurance Law
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“In reality, the classical concept of arbitration based on consent is more and more
supplemented by diversified types of arbitrations, which place less emphasis on
consent. […] Rather than clinging to the dogma of consent as a justification for
arbitration in situations where consent has become a mere fiction, it would be
preferable to investigate what requirements have come to replace consent. Such
investigation would exceed the scope of this research, but it can be said that one
manner to make good for a deficit in consent may well be to be particularly
demanding in terms of fairness and procedural guarantees. Strict compliance with
procedural principles is thus required”.
Gabrielle Kaufmann-Kohler & Thomas Schultz, Online Dispute Resolution: Challenges for Contemporary
Justice (2004), p. 31

13

Introductory remarks
I.

Consent in international arbitration

II.

Consent to arbitrate human rights at sea disputes

A.

14

Victim-centered approach

Source: Human Rights at Sea
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Possible disputes :
 Victim vs. crew
 Victim vs. employer (fishing company, shipping company etc.)
 Victim vs. shipowner or charterer
 Victim vs. flag State
 Victim vs. port State
 Victim vs. coastal State
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Possible ways to secure consent

System users’ consent to arbitration:
VICTIMS: ex post consent
POTENTIAL RESPONDENTS: ex ante consent
 States may extend a clear, well-defined offer to arbitrate to all individuals who
may have a claim for breach of human rights obligations occurring at sea (as
they do in investor-State arbitration)
 Private entities
• may consent to arbitrate within employment contracts
• may also include in contracts with other private entities an arbitration
clause extended to third party beneficiaries, i.e., an offer to arbitrate
disputes with third parties affected during the performance of that
contract (in order to increase access to arbitration for informal
employees and persons outside an employment relationship).
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1. Incentivizing actors to accept arbitration of human rights at sea abuses:


Intergovernmental or non-governmental organizations could pressure States,
industries and corporations to improve accountability by making offers to arbitrate.



Banks with an ESG focus could provide more favorable financing terms to
companies agreeing to offer consent to arbitration.



Flag states may condition access to their registries (in particular, open registries)
on shipowner’s agreement to participate in arbitration of human rights at sea.



Port States could condition use of their ports conditioned on private entity’s
participation in the system (likely more difficult to implement).

2. An alternative to an incentive-based system:
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Legislative action (domestic legislation or international treaty).

Transparency
 There is a strong public interest in the resolution of human rights disputes,
which militates in favor of information about such disputes being made available
to the public.
 The default position for human rights at sea arbitration should be transparency
(i.e., oral hearings and final awards should be public unless both parties agree
otherwise), subject to any overriding concerns of safety or privacy that may
require certain information to be kept confidential.
 More generally, a widely available arbitration system for human rights abuses at
sea would increase transparency by encouraging claims to be brought and
combatting impunity.
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